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STATEMENT OF QUESTIONS PRESENTED 


Were the convictions of appellants pursuant to 

D. C. Code § 22-1121 (1) and (2) (1961 Ed.) for 
participation in an orderly and peaceful demon- 
stration on the United States Capitol Grounds, 

protesting United States involvement in the war in 
Vietnam, in violation of appellants! rights to 
freedom of speech, freedom of assembly, and freedom 


to petition the Government for redress of grievances 


guaranteed by the First Amendment to the Constitution 


of the United States? 

Were the convictions of appellants pursuant to 
D. C. Code § 22-1121 (1) and (2) for the aforesaid 
activity in violation of appellants! rights under 
the First Amendment guarantee of freedom of speech, 
assembly, and right to petition, and the Fifth 
Amendment guarantee of due process of law, 
inasmuch as the public authorities engaged in 
selective enforcement of the disorderly conduct 
statute against the demonstration in which appella 
participated? 

Were the convictions of appellants pursuant to 
D. C. Code § 22-1121 (1) and (2) (1961 Ed.) for 


the aforesaid activity in violation of appellants" 


rights to due process of law guaranteed by the 
Fifth Amendment inasmuch as there was no 

evidence upon which a conviction for disorderly 
conduct could be based? 

Is D. C. Code § 22-1121, (1) and (2) (1961 Ed.) 
unconstitutional under the First. Amendment to the 
Constitution in that it infringes upon the free 
exercise of speech, assembly, and the right to 


petition the Government for redress of grievances? 


Is D. C. Code § 22-1121, (1) and (2) (1961 Ed.) 


unconstitutional under the First Amendment 
guarantee of freedom of speech, assembly, and 
right to petition, and under the Fifth Amendment 
guarantee of due process of law in that 
nondiscriminatory application of the statute by 
public authorities cannot be assured? 

Is D. C. Code '§ 22-1121 (1) and (2) (1961 Ed.) 
unconstitutional under the due process clause 

of the Fifth Amendment in that it fails to give 


adequate warning of the conduct which it prohibits? 
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I. D.C, CODE § 22-1121 (1) AND (2) 
(1961 ED.) AS APPLIED TO APPELLANTS! 
PARTICIPATION IN A PEACEFUL AND 
ORDERLY DEMONSTRATION ON THE UNITED 
STATES CAPITOL GROUNDS VIOLATES 
APPELLANTS' RIGHTS UNDER THE FIRST 
AND FIFTH AMENDMENTS TO THE 
CONSTITUTION OF THE UNITED STATES. 


A. THE RIGHT TO FREEDOM OF 
SPEECH, FREEDOM OF ASSEMBLY, 
AND FREEDOM TO PETITION FOR 
REDRESS OF GRIEVANCES 
PRECLUDES THE GOVERNMENT 
FROM CONVICTING AN INDIVIDUAL 
FOR BREACH OF THE PEACE BASED 
UPON HIS PARTICIPATION IN A 
PEACEFUL DEMONSTRATION...... 


IN THE ABSENCE OF AN ACTUAL 
OR IMPENDING BREACH OF THE 
PEACE, A PERSON CANNOT BE 
ARRESTED IN ANTICIPATION 

THAT THE ARREST ITSELF WILL 
PRODUCE A BREACH OF THE PEACE. 


C. THE EXISTENCE OF A STATUTE 
PROHIBITING ASSEMBLAGES ON 
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JURISDICTIONAL STATEMENT 


This Court has jurisdiction of these appeals 


by virtue of the provisions of D.C. Code § 11-321 


(1961 Ed., Supp. V, 1966), granting this Court 


jurisdiction of appeals from judgments of the District 
of Columbia Court of Appeals. 


STATEMENT OF THE CASE 


1. FACTS 


Appellants were arrested on August 9, 1965, 


on the grounds of the United States Capitol as a result 
of their participation in a demonstration on the 
Capitol Grounds protesting United States involvement 

in the war in Vietnam. On that date, a group of 
persons known as the Assembly of Unrepresented People 
had a permit from the United States Park Service to 
parade from the Washington Monument through the 

Mall to Third Street, N.W., in the District of 
Columbia. Appellants and the other members of the 
group did so parade in the early afternoon of 

August 9, 1965. When the group reached Third Street, 
N.W., it was advised by Inspector Powell of the United 
States Capitol Police that it would be a violation to 
parade on the United States Capitol Grounds. The 

group proceeded to First Street, N.W., where its 
members were advised that they were entering the Capitol 
grounds, that it was a violation to assemble and parade 
there, and that the group had no permit to enter the 
Capitol Grounds. The group entered the Capitol Grounds 


and walked to the north walkway. The demonstrators we 
then advised by Deputy Chief Covell of the Metropolita: 
Police Department that it was a violation of the law 
to incommode the walkway and that members of the group 
would have to leave. Approximately one-half hour 
later Inspector Pyles of the Metropolitan Police 
Department advised the group that it was violating the 
law, that the group had to move on, and if it did not, 
its members would be arrested. (R. 4-6, 10). 
Appellants were sitting on the sidewalk or walkway 
of the United States Capitol grounds among members of | 
the group, clapping, singing, and "hollering once in 
awhile", (R. 6, 11-12, 14, 18, 22). The group, 


which consisted of "a couple of hundred people" was 
also clapping, singing, and chanting. (R. 6, 8, 11-12, 
14, 24). Both appellants and the group were orderly | 
and peaceable. There was no fighting or any other | 
disturbance. (R. 14, 24), The group blocked one 
sidewalk; however, there were other means of ingress 
to the Capitol. The demonstrators did not block the 
street or any vehicular traffic. (R. 15-16). 

During the demonstration quite a few persons 


were making speeches. (R. 14). Appellant Feeley read | 


ee 


a Declaration of Peace in unison with the group while 
whe was seated prior to her arrest. The content of the 
Declaration of Peace is printed at 111 Congressional 
Record 19113-19114 (daily ed. Aug. 10, 1965). The 
person next to appellant Feeley then made a speech and 
was arrested at that time. Another person spoke, 
appellant Feeley rose, read a Declaration of Peace 

and sat down. The person, who had made the speech 
preceding appellant Feeley's speech, was arrested. 
Appellant Feeley stood up and said, “We must continue 
to speak our minds on freedom and peace," and at that 
point she was arrested. (R. 28, 32). Her Declaration 


of Peace related to problems of the people in 


Mississippi, New York, and Viet Nam. (R. 29) 


Appellant Dunlap was arrested under similar circumstances, 
It was stipulated: in the District of Columbia Court of 
Appeals that appellant Dunlap would be bound by the 
record in the case of appellant Feeley since the facts 

in each case were nearly identical and no court reporter 


was present at Dunlap's trial. 


2. PROCEEDINGS BELOW 


Appellants were arraigned on August 9, 1965, 


and were tried before the Honorable Judge George 
Neilson, District of Columbia Court of General 
Sessions on August 11, 1965. Appellants were each 
charged with congregating with intent to provoke a 
breach of the peace or under circumstances such that | 
@ breach of the peace may be occasioned thereby, and | 
refusing to move on when ordered by the police, and 
with engaging in loud and boisterous talking and othe 
disorderly conduct. At trial the Government, in 
response to a specific request by the defense, stated 
that the prosecution would proceed under D. C. Code, 
Section 22-1121, on both charges. (R. 3-4). 

A motion for judgment of acquittal was made on 
behalf of appellants at the close of the Government's 
case and at the close of appellants' case. (R. 25, 


32). Appellants were found guilty on both charges | 


and sentenced to ninety days imprisonment. A motion | 


for new trial and, in the alternative, for reduction of 
sentence was filed, argued, and denied by Judge | 


Neilson on August 12, 1965. A motion to set aside the 


| 
verdict and enter a judgment of acquittal, or in the | 
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alternative a motion for a new trial, was filed on 
August 17, 1965. ‘The motion was argued on August 30, 
1965, before Judge Neilson and was denied. A motion 
to correct the illegal sentence was filed, argued, and 
denied on the same date. 

On June 17, 1966, the District of Columbia Court 
of Appeals affirmed appellants' convictions, but 
remanded the cases to the trial court for resentencing 
under D. C. Code, Section 22-3111, which provides that 
the maximum penalty which can be imposed is a fine of 


not more than $50 dollars. 


STATEMENT OF POINTS 


D. C. CODE § 22-1121 (1) AND (2) (1962 ED.), 
AS APPLIED TO APPELLANTS PARWLOSPATION IN A 
PEACEFUL DEMONSTRATION ON THE UNITED STATES 
CAPITOL GROUNDS VIOLATES APPELLANTS’ RIGHTS 
UNDER THE FIRST AND FIFTH AMENDMENTS_TO THE 
CONSTITUTION OF THE UNITED STATES, - : 


A. The right to freedom of speech, freedom of 
assembly, and freedom to petition the 
Government for redress of grievances 
precludes the Government from convicting an 
individual for breach of the peace based upon 


his participation in a peaceful demonstration. 


In the absence of an actual or impending 
breach of the peace, a person cannot be 
arrested in anticipation that the arrest 
itself will produce a breach of the peace. 
The existence of a statute prohibiting 
assemblages on the Capitol Grounds cannot 
validate a conviction under the breach of 
the peace statute. 


| 
The selective enforcement of D. C. Code 


| 
§ 22-1121 (1) and (2) (1961 Ed.) by the | 
! 


public authorities in the District of Columbia 
| 
| 


violates the First and Fifth Amendments by 
infringing upon freedom of speech and assembly 
and by denying equal protection of the laws | 

The total absence of evidence to support a | 


conviction for breach of the peace creates 
| 
a violation of due process of law as guaran- | 


teed by the Fifth Amendment. 
D. C. CODE § 22-1121 (1) AND (2) (1961 ED.) 
IS UNCONSTITUTIONAL UNDER THE FIRST AND 
FIFTH AMENDMENTS TO THE CONSTITUTION OF THE 
UNITED STATES, 
A. The phrase "breach of the peace" is so broad | 
that it allows punishment for activity that is 


= f= 


constitutionally protected by the First 
Amendment guarantee of freedom of speech, 
freedom of assembly, and freedom to petition 

for redress of grievances. 

The language of Subsection (1) of Section 

1121 prohibits activity that is constitutionally 
protected by the First Amendment guarantees. 
Section 1121 (1) and (2) allows discriminatory 
application of the statute by public authorities 
and therefore violates the First and Fifth 
Amendments by infringing upon freedom of 

speech and assembly and by permitting a denial 
of equal protection of the laws. 

Section 1121 (1) and (2) is repugnant to 

the due process clause of the Fifth Amendment 
for failure to give adequate wawning of the 


conduct which it prohibits. 
SUMMARY OF ARGUMENT 


D. C. Code § 22-1121 (1) and (2) (1961 Ed.) as 


applied to appellants, violated appellants' rights 


under the First and Fifth Amendments to the Consti- 


tution of the United States. Appellants! participation 


to ea 


in a peaceful and orderly demonstration on the United| 
States Capitol Grounds protesting United States | 
involvement in the war in Vietnam was constitutionally 
protected under the First Amendment. The Supreme Court 
in recent years has clearly held that the right to | 
freedom of speech, freedom of assembly, and freedom te 


petition for redress of grievances includes the right | 


of the individual to participate in a non-violent 
demonstration and the right not to be convicted for 
breach of the peace for engaging in such activity. 
Cox _v. Louisiana, 379 U.S. 536 (1965) and Edwards v. | 
South Carolina, 372 U.S. 229 (1963), in which the | 
Supreme Court reversed convictions for breach of the 


| 
peace arising out of non-violent street demonstrations 


are clearly controlling in the case at bar. Under 
| 


the Supreme Court's decisions, the fact that appellants 


engaged in clapping, singing, occupying the sidewalk, 
as well as speaking cannot destroy the overriding 


protections of the First Amendment. 


The District of Columbia Court of Appeals noted 
| 
that there was no actual or impending breach of the 
peace, but that the police could have believed that 


violence would occur when the arrest of the demonstrators 
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were effected. Not only is there no support in the 
record for the lower court's speculation, but such a 
construction of the law would clearly be violative of 
First Amendment rights. It is fundamental to our 
system of law that the police cannot arrest a person who 
is engaging in "protected" activity in anticipation 
that the arrest will create a violation of the law. 

In affirming the convictions, the District of 


Columbia Court of Appeals also held that the demonstrators 


were at a place where they had no right to be in that 


D. C. Code § 9-124 '(1961 Ed.) forbids parading, standing, 
or moving in processions on the United States Capitol 
Grounds. The fact that appellants might have been 
charged under this statute is totally irrelevant to the 
validity of appellants' convictions for breach of the 
peace. Appellants! activities were constitutionally 
protected against a conviction for breach of the peace, 
and the existence of the Capitol Grounds statute cannot 
validate appellants' convictions. Cox v. Louisiana, 
supra; Garner v. Louisiana, 368 U.S. 157, 164 (1961). 
Furthermore, conviction of a person for a charge that 
was never made would clearly constitute a violation of 


due process of law. 
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In addition, the selective’ enforcement of D. C. 
Code § 22-1121 against appellants violated their 
rights under the First Amendment and their right to 
equal protection of the laws as that concept is embodied 
in the due process clause of the Fifth Amendment. The 
authorities in the District of Columbia have permitted 
other similar demonstrations on the grounds of the 
United States Capitol. By selectively enforcing the 


statute to prohibit the demonstration in which appellants 
| 


participated, the local authorities infringed appellants! 


constitutional rights. 

Furthermore, the total failure of the Government | 
to produce any evidence upon which convictions for 
breach of the peace could be sustained creates a 
violation of the due process clause of the Fifth 
Amendment. 

First Amendment rights are "preferred rights" of 
the Constitution and in the absence of a clear and 
present danger of a serious substantive evil, these 
rights must be protected against censorship and 
punishment. The activity of appellants was protected 
by the Constitution, and the application of D. C. Code 


§ 22-1121 to punish this activity is clearly invalid. 


See ee 


Turning to the constitutionality of the statute, 
it is clear under the decisions in Cox v. Louisiana, 
Supra and Edwards v. South Carolina, supra, that the 
District of Columbia breach of the peace statute is 


invalid under the First Amendment guarantee of free 


speech, assembly, and right to petition. The phrase 
"intent to provoke a breach of the peace or under 
circumstances such that a breach of the peace may be 
occasioned thereby" renders the statute "unconstitutional 
in that it sweeps within its broad scope activities 
that are constitutionally protected free speech and 
assembly". Cox v. Louisiana, supra, 379 U.S. at 552. 

In addition, the particular language of subsection 
(1) of Section 1121 prohibiting one from acting “in 
such a manner as to annoy, disturb, interfere with, 
obstruct, or be offensive to others "violates the First 
Amendment in that it forbids the very type of speech 
which the Supreme Court has declared to be constitution- 
ally protected. The very function of free speech is 
to invite despute; a speech may best serve its purpose 
when it in fact creates dissatisfaction and stirs 
people to anger. To prohibit speech on this basis is 


to deny the fundamental rights guaranteed by the First 


Amendment. 

Furthermore, Section 1121 is so broad and vague 
that it cannot assure nondiscriminatory application. 
As a result, the statute is unconstitutional under 
both the First and Fifth Amendments. The statute, by 
lending itself to harsh and discriminatory enforcement 
results in a continuous restraint on all freedom of 
discussion, and is an obvious danger to the right of 
a person or group not to be denied equal protection of 
the laws. 

And finally, Section 1121 is repugnant to the due 
process clause of the Fifth Amendment for failure to 
give adequate warning of the conduct which it prohibits. 
A criminal conviction cannot be premised on a statute 
the terms of which are so vague that reasonable men 
could not anticipate that their conduct is proscribed 
by the statute. In such circumstances, the statute 
is invalid. 

Accordingly, D. C. Code § 22-1121 (1) and (2) 
(1961 Ed.) as applied to appellants, as enforced in 
the District of Columbia, and as written constitutes an 


abridgement of First and Fifth Amendment rights. 


Appellants! convictions under the statute must therefore 


be reversed. 
ARGUMENT 


D. C. CODE § 22-1121 (1) AND (2) (1961 ED.) 
AS APPLIED TO APPELLANTS! PARTICIPATION IN A 
PEACEFUL AND ORDERLY DEMONSTRATION ON THE 
UNITED STATES CAPITOL GROUNDS VIOLATES 
APPELLANTS' RIGHTS UNDER THE FIRST AND 
FIFTH AMENDMENTS TO THE CONSTITUTION OF THE 
UNITED STATES. 

Appellants' participation in a peaceful and 
orderly demonstration on the United States Capitol 
Grounds protesting United States involvement in the 
war in Vietnam was constitutionally protected under 
the First and Fifth Amendment to the Constitution of 


the United States.) Accordingly, D. C. Code, § 22-1121 


(1) and (2) (1961 Ed.), as applied to appellants, 


violated their constitutional rights. 
A. THE RIGHT TO FREEDOM OF SPEECH, FREEDOM 
OF ASSEMBLY, AND FREEDOM TO PETITION FOR 
REDRESS OF GRIEVANCES PRECLUDES THE 
GOVERNMENT FROM CONVICTING AN INDIVIDUAL 
FOR BREACH OF THE PEACE BASED UPON HIS 
PARTICIPATION IN A PEACEFUL DEMONSTRATION. 
Since the beginning of our nation peaceful 
demonstration has been protected as a means for the 
people to express their grievances and to communicate 


their ideas. The right of the people to freedom of 


pees Wy ees 


speech, freedom of assembly, and freedom peaceably 


to petition the Government for redress of grievances i 


meaningless if it does not include the right to 
protest peacefully by non-violent means. The Supreme 
Court has in recent years reaffirmed the importance 
of non-violent demonstration as a means of expression 
and has held participation in such@monstrations to 
come within the protections of the First Amendment. 
Cox v. Louisiana, 379 U.S. 536 (1965); Henry v. 
Rock Hill, 376 U.S. 776 (1964); Fields v. South 
Carolina, 375 U.S. 44 (1963); Edwards v. South 
Carolina, 372 U.S. 229 (1963). In each of these cases 
charges of common law breach of the peace or statutory 
breach of the peace arising out of non-violent street 
demonstrations was involved. In each case the activity 
was held to be constitutionally protected. 
Edwards v. South Carolina, supra, was the first of 
a recent series of Supreme Court decisions addressed to 
the precise constitutional issues before this Court in) 
the instant case. The demonstration in Edwards took 


place on the South Carolina State House grounds, an 


area of two city blocks open to the general public. 


The purpose of the demonstration was "to submit a 


Pee Ie 


protest to the citizens of South Carolina, along with 
the Legislative Bodies of South Carolina, our feelings 
and @issatisfaction with the present condition of the 


discriminatory actions against Negroes ... 2 OAS 


the demonstrators, 187 in number, approached the State 


House grounds, thirty or more officers were waiting. 
The demonstrators were permitted to walk through the 
grounds carrying placards. Police then advised the 
group that they would be arrested if they did not 
disperse within fifteen minutes. Instead, the demon- 
strators listened to a religious harangue by one of 
their leaders, and loudly sang the Star Spangled 
Banner and other songs while stamping their feet and 
clapping their hands. Petitioners were charged with the 
common law crime of breach of the peace and convicted 
in a magistrates court in Columbia, South Carolina. 
In striking down the convictions, the Supreme Court 
observed that: 
* * * The circumstances in this case 
reflect an exercise of these basic 
constitutional rights [First Amendment 
freedoms] in their most pristine and classic 
form. The petitioners felt aggrieved by 
laws of South Carolina which allegedly 
"prohibited Negro privileges in this State." 


They peaceably assembled at the site of the 
State Government and there peaceably 


Pome | omer 


expressed their grievances "to the citizens _ 
of South Carolina, along with the Legislative 
Bodies of South Carolina." Not until they | 
were told by police officials that they 

must disperse on pain of arrest did they do 
more. Even then, they but sang patriotic 
and religious songs after one of their leaderis 
had delivered a "religious harangue." There | 
was no violence or threat of violence on 
their part, or on the part of any member of | 
the erowd watching them. Police protection |, 
was "ample." (372 U.S. at 236-237) 


Equally in point is the recent case of Cox v. 
| 
Louisiana, supra, in which two thousand students | 


sought to protest racial discrimination by demonstrating 


pefore the Court House in Baton Rouge, Louisiana. 


The demonstrators carried signs of protest and there 


singing, cheering, praying, listening to speeches, 


applauding. The demonstrators were lined up on 
sidewalk about five deep and were spread almost | 
entire length of the block. "There is no doubt 

from the record in this case that this far 

sidewalk was obstructed ..." (379 U.S. at 553). 

Mr. Justice White in his separate opinion noted that 


puilding entrances were blocked and normal use of the; 


sidewalk was impossible. (379 U.S. at 593). The 


police issued a warning by means of a power microphone 
| 


and then succeeded in terminating the demonstration 


by the use of tear gas. Cox and the others arrested | 


ay Ger 


were charged with three offenses, one of which was the 
violation of a statute providing: 


Whoever with intent to provoke a 
breach of the peace, or under circumstances 
such that a breach of the peace may be 
occasioned thereby .. . crowds or 
congregates with others . .. in or upon 
- « « aipublic street or public highway, 
or upon public sidewalk, or any other public 
place or building. . . and who fails or 
refuses to disperse and move on, .. . when 
ordered so to do by any law enforcement 
officer iof any municipality, or parish, in 
which such act or acts are committed, or by 
any law enforcement officer of the state of 
Louisiana, or any other authorized person 
» « e Shall be guilty of disturb the 
peace. La. Rev. Stat. § 14:103.1 (C 
Supp. 1962) 


The Court's holding was stated unequivocally. 


We hold that Louisiana may not 
constitutionally punish appellant under 
this statute for engaging in the type 
of conduct which this record reveals. 


[OJur independent examination of 

the record, which we are required to 
make, shows no conduct which the State 
had a right to prohibit as a breach of 
the peace. (379 U.S. at 545). 


In Fields v. South Carolina, supra, the Supreme 
Court reversed a conviction for breach of the peace, 


without opinion, citing Edwards v. South Carolina, 


supra. The facts, however, were stated in the opinion 


of the Court below, which had noted that "The 
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procession of students [which numbered one 
thousand], under the State's testimony, blocked 
traffic, streets were cluttered, and sidewalks were 
blocked to such an extent as to require pedestrian 
traffic to enter business establishments to get off 
the streets’. State v. Brown, 240 So. C. 357, 126 
S. E, 24d 1, 3 (1962), companion case to State v. 
Fields, 240 So. C. 366, 126 S.E. 2d 6 (1962). In 


Henry v. Rock Hill, supra, the Supreme Court reversed '| 


the convictions of demonstrators who had been arrested 
for breach of the peace in front of the City Hall. The 
court below in City of Rock Hill v. Henry, 241 So. C.| 
407, 128 S.E. 24 775 (1962), noted that the demon- 
strators had sung patriotic and religious songs in a | 
loud and boisterous. manner, that the crowd had assumed 
such proportions that it spread from the sidewalk to 
the street, and that the singing was so loud and 
boisterous that work in the City Hall was completely 
disrupted. 
Under the decisions of the Supreme Court cited 

above, it is clear that the District of Columbia may 
not constitutionally punish appellants for the activity 


in which they engaged. A peaceful and orderly 
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congregation cannot be suppressed because the ideas 


it espouses are unpopular and arouse hostility to their 


assertion. Brown v. Louisiana, 383 U.S. 131, 133 

n. 1 (1966); Cox v. Louisiana, supra, 379 U.S. at 
550-51. The very essence of the First Amendment 
requires that speech in such circumstances must be 
protected. There is no evidence which takes appellants' 
activities outside the scope of the First Amendment. 

The fact that they engaged in clapping, singing, sitting 
on the sidewalk, as well as speaking, cannot destroy 
the overriding protection guaranteed by the First 
Amendment. Cox v. Louisiana, supra; Henry v. Rock Hill, 
supra; Fields v. South Carolina, supra; Edwards v. 

South Carolina, supra. Appellants' convictions under 

D. C. Code § 22-1121 (1) and (2) must therefore be 
reversed. 1/ 

I7 The Government stated at trial that the Government 
would proceed under D. C. Code, Section 22-1121 on both 
criminal charges. (R. 3-4) It is fundamental to our 
system of law that a conviction must be judged under 
the statute under which it was brought. The fact that 
prosecution could have instituted under Title 22 D. C. 
Code Section 1107, or any other statute, is irrelevant. 
Garner v. Louisiana, 368 U.S. 157, 164 (1961); Cole v. 
Arkansas, 333 U.S. 196, 201 (1948) ; DeJonge v. Oregon, 
229 U.S. 353, 362 (1937). Thus, appellants' convictions 


for engaging in loud and boisterous conduct must be 
judged under Section 1121 (1), the only subsection of 
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First Amendment rights are "preferred rights of 
the Constitution", Adderly v. Florida, supra, 35 
USL Week 4013, 4016 (Nov. 14, 1966) (dissenting 
opinion of Mr. Justice Douglas). Appellants! 
exercise of their right peaceably to assemble, to 
petition the Government for a redress of grievances, 
and to free speech was 


» « « protected against censorship or 
punishment, unless shown likely to 
produce a clear and present danger of 

a serious substantive evil that rises far 
above public inconvenience, annoyance, or 
unrest. .. . There is no room under our 
Constitution for a more restrictive view. 
(Terese v. Chicago, 337 U.S. 1, 4-5 


In light of the Supreme Court's decisions cited above, |; 
it is obvious that there was no such "clear and present 


danger" in the instant case. 


| 
| 
| 
| 
| 
| 


Section 1lel which appears to be applicable, and not 
Section 1107. However, even if the Government had 
proceeded under Section 1107 as to the latter charge, 
the same constitutional protections discussed above 
would apply to appellants' activities. As the Court 
stated in Cox v. Louisiana, supra, in regard to the 
demonstration in That case, the record does not show 
boisterous or violent conduct or indecent TEESE 
on the part of the demonstrators. 379 U.S. at 548. 
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ew. IN THE ABSENCE OF AN ACTUAL OR IMPENDING 
BREACH OF THE PEACE, A PERSON CANNOT BE 
ARRESTED IN . ABFTICIPATION THAT THE ARREST 
ITSELF WILL PRODUCE A BREACH OF THE PEACE. 


The District of Columbia Court of Appeals 


noted that there was no proof of an actual or impending 
breach of the peace in this case. There also was no 
evidence that the appellants had the intent to breach 
the peace. Since Section 1121 requires that the accused 
act "with intent to provoke a breach of the peace, or 
under circumstances such that a breach of the peace may 
be occasioned thereby,” it would appear that the 
conviction of appellants cannot be sustained. The 
Court stated however: 

It is possible that the police, 

seeing such a group provoking 

arrest, may have believed that 

violence would occur when such 

arrests were effected. The trial 

court could have found that these were 

circumstances such that a breach of 

the peace may have been occasioned 

thereby, and therefore there was 

sufficient evidence to support the 

convictions. (Slip opinion p. 3). 
There is no testimony in the record to support the 
hypothesis of the District of Columbia Court of Appeals 
that the demonstrators were provoking arrest or that 


the police believed violence would occur when the 
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arrests were effected. To make such an assumption 
would be a denial of due process. See Garner v. 
Louisiana, 368 U.S. 157, 173 (1961). But more 
important, even if such testimony existed, it could 
not sustain a conviction. First, "the fact that 
some of the protestants may have felt their cause so 
Just that they were willing to be arrested for making | 
their protest . . . seems wholly irrelevant. A 
petition is nonetheless a petition, though its 
futility may make martyrdom attractive". Mr. 
Justice Douglas, dissenting in Adderly v. Florida, 
__ U.S. ___, 35 USL Week 4013 (Nov. 14, 1966). See 


Boule v. Columbia, 378 U.S. 347, 355, n. 5 (1964). 


Second, the protections of the First Amendment would 
be a mockery, if the police were allowed to end a 
peaceful demonstration because the arrest of the 
demonstrators might create a breach of the peace. 

It is fundamental to our system of law that the 
police cannot arrest a person who is engaging in 
"protected" activity in anticipation that the arrest 
itself will create "unprotected" activity. As 


Mr. Justice Harlan stated in his concurring opinion 
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in Garner v. Louisiana, supra, 368 U.S. at 204 
n. 11 (1961): 


It follows, of course, that 
petitioners' refusal to accede 
to the request to leave made by 
police officers could also not 
constitutionally be punished under 
this general [disturbance of the 
peace] statute. Were it otherwise, 
the determination whether certain conduct 
constitutes a clear and presest danger 
would be delegated to a police officer. 
Simply by ordering a defendant to cease 
his "protected" activity, the officer 
could turn a continuation of that 
activity into a breach of the peace. 


Likewise, the police cannot order a defendant to 
cease his "protected" activity in anticipation that he 
will engage in a breach of the peace at the time of his 
arrest. A conviction under such circumstances is 


clearly invalid. 


C. THE EXISTENCE OF A STATUTE PROHIBITING 
ASSEMBLAGES ON THE CAPITOL GROUNDS CANNOT 
VALIDATE A CONVICTION UNDER THE BREACH OF 
THE PEACE STATUTE, 


The court below found that the demonstrators 
were at a place "where they had no right to be" and 
found that this factor distinguished the case from the 
decisions of the Supreme Court under similar statutes. 


The Court cited DJ C. Code § 9-124 (1961 Ed.) (40 U.S.C. 
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193 g) which provides in pertinent part: "it is 
forbidden to parade, stand or move in processions or 
assemblages in said United States Capitol Grounds 
+..." The fact that appellants might have been 
charged under this statute, however, is totally 
irrelevant to the case at bar. The fact that the 
record may prove the commission of a crime other 
than that with which appellants are charged cannot 
be considered in determining the validity of 
appellants' convictions. The existence of a statute 
prohibiting parading or demonstrating on the Capitol 


Grounds cannot validate charges brought under 


another statute. Conviction of a person for a charge 


that was never made would be a violation of due 

process. Cole v. Arkansas, supra, 333 U.S. at 201; 
DeJonge v. Oregon, supra, 299 U.S. at 362; Garner v. 
Louisiana, 368 U.S. at 164. In Garner, the petitioner | 
had been convicted for breach of the peace, however, | 
the state had implied in its argument that the evidence 
proved elements of a criminal trespass, that the | 
petitioner's conduct was therefore unlawful and that 


the conviction could be affirmed on this ground. The 


- 25 - 


Court rejected this contention, stating: 


That this is not a question 

presented by the records in these 
cases seems too apparent for 

debate. Even assuming it were the 
question, however, which it clearly 
is not, these convictions could not 
stand for the reason stated in Cole v. 
Arkansas, 333 U.S. 196... . (368 
w.5. at seh: 


While the Supreme Court in Cox v. Louisiana, 


supra, did not directly consider this problem, an 


examination of that case and its companion case, 


Cox v. Louisiana, 379 U.S. 559 (1965) reveals that 

the Supreme Court implicitly rejected the position 
taken by the District of Columbia Court of Appeals 

in the instant case. -As a result of the demonstration 
in whieh he had participated, Cox had been convicted 
at trial of breach of the peace, obstructing public 
passages, and picketing near a courthouse. The 
Supreme Court, in reviewing the picketing case, held 
that under Louisiana law, Cox clearly had no right 

to picket near the courthouse. The Court reversed the 
conviction, however, on an entrapment theory because 
permission had been given to the demonstrators to 

meet where they did. In the breach of the peace and 


obstructing public passages case, the Court found it 
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unnecessary to discuss the legal significance of 

the entrapment issue. In presenting the facts of the 
case, the Court stated "The 'permission'! granted the 
students to demonstrate is discussed at greater length 
in No. 49 [the picketing case] where its legal effect 
is considered". 379 U.S. at 541, n. 3 (Emphasis 
added). If the existence of the Louisiana picketing 
statute prohibiting Cox's presence near the courthouse 
had any bearing on his convictions for breach of the 
peace and obstructing public passages, the Court would 
have found it necessary to discuss the picketing | 
statute and the legal effect of the entrapment issue 
in relation to these convictions. The failure of the. 
Court to raise the entrapment issue in the breach of 


the peace case can only mean that the right of 


petitioner to be where he was under the picketing statute 


was irrelevant in determining the validity of petitioner's 


conviction for breach of the peace. 


| 
The opinions of the four justices who concurred in 


part and dissented in part in the Cox v. Louisiana | 
cases are a more explicit illustration that a conviction 
for breach of the peace cannot be upheld because the 


accused was prohibited by another statute from being at 
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the place of the demonstration. Each of the concurring 
and dissenting justices would have affirmed Cox's 
conviction for picketing near the courthouse on the 
ground that his conduct was in violation of the 
picketing statute. Yet each of these justices concurred 
in the majority's holding that the conviction for breach 
of the peace had to be reversed, because Cox's 
constitutional rights had been invaded. Thus, although 
the justices found that Cox had no right under the 
picketing statute to demonstrate near the courthouse, 
this factor did not preclude their finding that the 


activity of the petitioner was constitutionally 


protected against a conviction for breach of the peace. 


Had these justices agreed with the position taken by 

the District of Columbia Court of Appeals in the instant 
case, their finding that Cox had violated the picketing 
statute would have necessitated their affirming Cox's 
conviction for breach of the peace and obstructing 
public passages. It is obvious from their opinions 

that the existence of a statute prohibiting Cox's 
demonstration near the Courthouse did not deprive 

Cox's activity of its constitutional protection in 


regard to the breach of the peace statute. 
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In addition, in both Cox v. Louisiana, supra, 
and Edwards v. South Carolina, supra, there were local 
ordinances or statutes prohibiting the type of conduct 
in which the petivsioners had engaged. Petitioners 
had not been charged with a violation of these 
ordinances or statutes, and the existence of these 
other laws could not be used to validate petitioners! 
convictions for breach of the peace. See e.g., Cox v. 


Louisiana, supra, 379 U.S. at 556, n. 15; Edwards v. 


South Carolina, supra, 372 U.S. at 236-37, n. 11; and 


Section 1-413, 1-415 of the 1952 Code of Laws of 
South Carolina (Cum. Supp. 1960) prohibiting trespass | 
on state property. 
In light of the above authority, the fact that 

D. C. Code § 9-124 prohibits parading and assembling 
on the Capitol Grounds cannot validate the convictions 
of appellants for breach of the peace. Appellants! 
activities were constitutionally protected against a 
conviction for breach of the peace and the Government 
cannot support its position by reference to a statute 


under which appellants have never been charged. 
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D. THE SELECTIVE ENFORCEMENT OF D. C. CODE 
§ 22-1121 (1) AND (2) BY THE PUBLIC 
AUTHORITIES IN THE DISTRICT OF COLUMBIA 
VIOLATES THE FIRST AND FIFTH AMENDMENTS 
BY INFRINGING UPON FREEDOM OF SPEECH AND 
ASSEMBLY AND BY DENYING EQUAL PROTECTION 
OF THE LAWS. 
The selective enforcement of D. C. Code 
§ 22-1121 against appellants violated their right to 
freedom of speech, assembly and to petition the 
Government as guaranteed by the First Amendment and their 
right to equal protection of the laws as that concept 
is embodied in the’ due process clause of the Fifth 


Amendment to the Constitution. The record in this 


Court in George Jalbert, et al v. District of Columbia, 


No. 20324, (R. 80-86, 339-344) which involves convictions 
arising out of the same demonstration in which appellants 
participated, reveals that the authorities in the 
District of Columbia have permitted other similar 
demonstrations on the grounds of the United States 
Capitol. The case at bar is thus squarely within 
the holding in Cox v. Louisiana, supra, that: 

It is clearly unconstitutional 

to enable a public official 

to determine which expressions 

of view will be permitted and 

which will not or to engage in 

invidious discrimination among persons 


or groups either by use of a statute 
providing a system of broad discretionary 
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licensing power or, as in this 
case, the equivalent of such a 
system by selective enforcement 
of an extremely broad prohibitory 
statute. (379 U.S. at 577). 
See Niemotko v. Maryland, 340 U.S. 268, 272 (1951); 
Yick Wo v. Hopkins, 118 U.S. 356 (1886) . 
E. THE TOTAL ABSENCE OF EVIDENCE TO SUPPORT 
A CONVICTION FOR BREACH OF THE PEACE 
CREATES A VIOLATION OF DUE PROCESS OF 
LAW AS GUARANTEED BY THE FIFTH AMENDMENT, 
The total failure of the Government to 
produce any evidence upon which convictions could be 
based causes appellants! convictions to be in 
violation of the due process clause of the Fifth 
Amendment. Cf., Shuttlesworth v. Birmingham, 382 U.S 
87 (1965); Garner v. Louisiana, 368 U.S. 157 (1961) ; 
Thompson v. Louisville, 362 U.S. 199 (1960). 
The evidence in this case revealed that the 


demonstration in which appellants engaged was peace- 


ful and orderly. The Government offered no evidence 


| 
¢ 
| 
| 
| 
| 
| 
| 
| 
| 


at trial of any activity which was outside the scope | 
of the First Amendment guarantee of freedom of speech, 
freedom of assembly, and freedom to petition for 

| 
| 
| 


redress of grievances. The Government offered no 
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evidence that appellants acted with intent to breach 

the peace or under ;icircumstances such that a breach of 

the peace might be occasioned thereby. Indeed, the 
demonstrators were ordered to move on, not because 

they were disorderly, but rather because they were 

entering and subsequently were on the grounds of the 

United States Capitol. Accordingly, there was a total 

absence of evidence under which a conviction for breach 

of the peace could be sustained. Under the above 
authorities, appellants' convictions are therefore in 
violation of the due process clause of the Fifth 

Amendment. 

II. D. C. CODE, SECTION 22-1121, (1) AND (2) (1961 ED) 
Is UNCONSTITUTIONAL UNDER THE FIRST AND FIFTH 
AMENDMENTS TO, THE CONSTITUTION OF THE UNITED STATES. 
D. C. Code, Section 22-1121 (1) and (2) (1961 Ed.) 


is invalid under the First Amendment guarantee of freedom 


of speech, freedom of assembly and freedom to petition 


for redress of grievances, and the Fifth Amendment 


guarantee of due process of law. 


A. THE PHRASE “BREACH OF THE PEACE" IS SO 
BROAD THAT IT ALLOWS PUNISHMENT FOR 
ACTIVITY THAT IS CONSTITUTIONALLY 
PROTECTED BY THE FIRST AMENDMENT 
GUARANTEE OF FREEDOM OF SPEECH, FREEDOM 
OF ASSEMBLY, AND FREEDOM TO PETITION FOR 
REDRESS OF GRIEVANCES. 
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Section 1121, punishes a person for acting 


"with intent to provoke a breach of the peace, or under 
| 


circumstances such that a breach of the peace may be 


occasioned thereby". Breach of the peace is not 
| 

defined further by the statute. The statutory language 
| 

is so vague and indefinite as to permit punishment for 


the fair use of the opportunity for free political 


| 
discussion. As such it creates a means for deprivation 


of constitutional rights, and is therefore invalid. 
See e.g., Cox v. Louisiana, supra; Edwards v. South 
Carolina, supra; Thornhill v. Alabama, 310 U.S. 88 

(1940). In Adderly v. Florida, supra, 35 USL Week 

at 4014 the Supreme Court stated: 


This Court in Edwards took pains to 
point out at length the indefinite, 
loose, and broad nature of this charge 
[breach of the peace]; . .. . South 
Carolina's power to prosecute, it was 
emphasized at p. 236, would have been 
different had it proceeded under a 
‘precise and narrowly drawn regulatory 
statute evincing a legislative judgment 
that certain specific conduct be limited 
or proscribed' such as, for example, 
‘limiting the periods during which the 
State House grounds were open to the 
public... .' The South Carolina 
breach-of-the-peace statute was thus 
struck down as being so broad and 
all-embracing as to jeopardize speech, 
press, assembly and petition, under the 
constitutional doctrine enunciated in 


Cantwell v. Connecticut, 310 U.S. 296, 
307-308, and followed in many subsequent 
cases. And it was on this same ground 
of vagueness that in Cox v. Louisiana, 
supra at 551-552, the Louisiana breach- 
or-the-peace law used to prosecute Cox 
was invalidated. 


In an attempt to salvage Section 1121, the 
District of Columbia Court of Appeals has interpreted 
the section as follows: 

It [the statute] does no more than give 

the police the right, within reasonable 
limitations, to keep the public sidewalk 
free of unnecessary obstructions and 
prevent groups from congregating in such 
away that a breach of the peace may result 


Bi vee toe (eet v. District of Columbia, 
supra, Slip opinion at p. 5; quot 
co 


v. District of Columbia, 184 A.2d 

B49, 852 (D. C. Mun. App. 1962)). 
This interpretation of the statute, however, runs 
afoul of the same constitutional safeguards as the 
literal wording of the statute. The court gives no 
definition of "reasonable limitations", "unnecessary 
obstructions” or "breach of the peace". As such, the 
interpretation would render the statute unconstitutional 
rather than Constitutional. 


The broad terms of the statute as written allow 


punishment for conduct which presents no clear and present 


danger to the interests of society. Speech may be 
prohibited under the statute, even though peaceful, on 
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the ground that it may produce a disturbance. By 
its broad phraseology, the statute would permit 
spectators who disagree with opinions in a speech to 
bring it to an end by creating, or threatening, a 


disturbance. It is just such interference with speech 


that the First Amendment prohibits. See, e.8.; 
Brown v. Louisiana, supra, 34 L. W. at 4143, n. 1; 
Cox_v. Louisiana, supra, 379 U.S. at 550-51; and 
Terminiello v. Chicago, 337 U.S. 1 (1949). Accordingly, 


measured by constitutional standards, Section 1121 


is invalid. 


B. THE LANGUAGE OF SUBSECTION (1) OF 
SECTION 1121 PROHIBITS ACTIVITY THAT 
IS CONSTITUTIONALLY PROTECTED BY THE 
FIRST AMENDMENT GUARANTEES. 


Subsection (1) of Section 1121 is unconsti- 


tutional under Cox v. Louisiana, supra; Henry v. 


Rock Hill, supra; and Terminiello v. Chicago, supra. 
Subsection (1) prohibits acting “ in such a manner as 
to annoy, disturb, interfere with, obstruct, or be 

offensive to others". In Cox v. Louisiana, breach of | 
the peace had been authoritatively defined by the 
Louisiana Supreme Court as “to agitate, to arouse 


from a state of repose, to molest, to interrupt, to 
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hinder, to disquiet". The United States Supreme 

Court held the Louisiana statute as thus interpreted 
"unconstitutional in that it sweeps within its broad 
scope activities that are constitutionally protected 


free speech and assembly". 379 U.S. at 552. In 


Terminiello v. Chicago, supra, the Tllinois Court 


had defined breach of the peace in terms similar to 
Section 1121 (1): 


Misbehavior may constitute a breach of the 
peace if it stirs the public to anger, 
invites dispute, brings about a condition 
of unrest or creates a disturbance, or if 
it molests the inhabitants in the enjoyment 
of peace and quiet by arousing alarm." 

(337 U.S. at 3). 


The Supreme Court declared that the above standard was 
an infringement upon freedom of speech: 


[A] function of free speech under our 
system of government is to invite dispute. 
It may indeed best serve its high purpose 
when it induces a condition of unrest, 
creates dissatisfaction with conditions 

as they are, or even stirs people to anger. 
Speech is often provocative and challenging. 
It may strike at prejudices and preconceptions 
and have profound unsettling effects as it 
presses for acceptance of an idea. That is 
why freedom of speech, though not absolute, 
Chaplinsky v. New Hampshire, supra... is 
nevertheless protected against censorship 
or punishment, unless shown likely to 
produce a clear and present danger of a 
serious substantive evil that rises far 
above public inconvenience, annoyance, or 
unrest." (337 U.S. at 4). 
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By prohibiting speech which annoys, disturbs, interferes 
with or is offensive to others, Section 1121 (1) forbids 
the very type of speech which the Supreme Court has 
declared to be within the guarantees of the First Amend 


ment and accordingly, the subsection is invalid. ' 

C. SECTION 1121 (1) AND (2) ALLOWS DISCRIMINATORY 
APPLICATION OF THE STATUTE BY THE FUBLIC 
AUTHORITIES AND THEREFORE VIOLATES THE FIRST 
AND FIFTH AMENDMENTS BY INFRINGING UPON 
FREEDOM OF SPEECH AND ASSEMBLY AND BY 
PERMITTING A DENIAL OF EQUAL PROTECTION OF 
THE LAWS. 


Section 1121 is so broad and vague that it 
cannot assure nondiscriminatory application by the 
public authorities. As a result, the statute is 
unconstitutional under the First and Fifth Amend- 


ments to the Constitution. Cox v. Louisiana, supra; 


Edwards v. South Carolina, supra; Thornhill v. Alabama, 


supra. In Thornhill, the Court stated: 


. « The existence of such a statute, 

which readily lends itself to harsh and 
discriminatory enforcement by local 
prosecuting officials, against 

particular groups deemed to merit their 
displeasure, results in a continuous 

and pervasive restraint on all freedom of 
discussion that might reasonably be regarded 
as within its purview... . (310 U.S. 

at 97-98). 
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In Cox v. Louisiana, supra, the Louisiana breach 


of the peace statute provided: 


Whoever with intent to provoke a breach 
of the peace, or under circumstances such 
that a brea¢h of the peace may be occasioned 
thereby .. . crowds or congregates with 
others . ; .inor upon... a public street 
or public place or building... and who 
fails or refuses to disperse and move on, 
. . . When ordered so to do by any law 
enforcement officer of any municipality, or 
parish, in which such act or acts are committed, 
or by any law enforcement officer of the state 
of Louisiana, or any other authorized person 
. . . Shall be guilty of disturbing the peace. 


Mr. Justice Black in his separate opinion in Cox stated: 


The statute does not itself define the 
conditions upon which people who want to express 
views may! be allowed to use the public streets 
and highways, but leaves this to be defined by 
law enforcement officers. The statute neither 
forbids all crowds to congregate and picket on 
streets, nor is it narrowly drawn to prohibit 
congregating or patrolling under certain 
clearly defined conditions while preserving 

the freedom to speak of those who are using 

the streets as streets in the ordinary way that 
the State permits. 


[Blecause Louisiana's breach-of-peace statute 

is not narrowly drawn to assure non-discrimina- 
tory application, I think it is constitutionally 
invalid under our holding in Edwards v. South 
Carolina, 372 U.S. 229. See also Musser Vv. 
Utah, 333 U.S. 95, 96-97. 


What Edwards as I read it did hold, and 
correctly 1 think, was not that the Federal 
Constitution prohibited South Carolina from 


Li BR 


making it unlawful for people to congregate, 
picket, and parade on or near that State's 
capitol grounds, but rather that in the 
absence of a clear, narrowly drawn, non- 
discriminatory statute prohibiting such 
gatherings and picketing, South Carolina 
could not punish people for assembling 

at the capitol to petition for redress of 
grievances. In the case before us 
Louisiana has by a broad, vague statute 
given policemen an unlimited power to 
order people off the streets, not to 
enforce a specific, nondiscriminatory 
state statute forbidding patrolling and 
picketing, but rather whenever a police- 
man makes a decision on his own personal 
judgment that views being expressed on 
the street are provoking or might provoke 
a breach of the peace. Such a statute 
does not provide for government by 
clearly defined laws, but rather for 
government by the moment-to-moment 
opinions of a policeman on his beat. 
Compare Yick Wo v. Hopkins, 118 U.S. 

356, 369--370. This find of statute 
provides a perfect device to arrest 
people whose views do not suit the 
policeman or his superiors, while leaving 
free to talk anyone with whose views the 
police agree. . . . In this situation I 
think Edwards v. South Carolina and other 
such cases invalidating statutes for 
vagueness are controlling. (379 U.S. at 
577-579). 


D. SECTION 1121 (1) AND (2) IS REPUGNANT TO 
THE DUE PROCESS CLAUSE OF THE FIFTH AMENDMENT 
FOR FAILURE TO GIVE ADEQUATE WARNING OF THE 
CONDUCT WHICH IT PROHIBITS. 


Section 1121 is repugnant to the due process 


clause of the Fifth Amendment for failure to give 
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adequate warning of the conduct which it prohibits. 
It is a fundamental tenet of due process that a 
criminal conviction cannot be premised on a statute 
the terms of which are so vague that reasonable men 
could not anticipate that their conduct is proscribed 
by the statute. Cf., Lanzetta v. New Jersey, 306 
U.S. 451 (1939); Wright v. Georgia, 373 U.S. 284 
(1963); Boule v. Columbia, 378 U.S. 347 (1964); 


109 U. Pa. Law Rev. 67 (1960), "The Void For 


Vagueness Doctrine In The Supreme Court." 
As the Supreme Court held in Lanzetta, supra: 


No one may be required at peril of life, liberty 
or property to speculate as to the meaning of 
penal statutes. All are entitled to be informed 
as to what the State commands or forbids. 

- . - 'That the terms of a penal statute creating 
a new offense must be sufficiently explicit to 
inform those who are subject to it what conduct 
on their part will render them liable to its 
penalities, is a well recognized requirement, 
consonant alike with ordinary notions of fair 
play and the settled rules of law. Anda 
statute which either forbids or requires the 
doing of an act in terms so vague that men of 
common intelligence must necessarily guess at 
its meaning and differ as to its application, 
violates the first essential of due process of 
law.' 306 U.S. at 453, quoting Connally v. 
General Construction Co., 269 U.S. 385, 391. 


Where a statute involved potential infringement of 
First Amendment privileges, the Supreme Court has applied 


the void - for - vagueness doctrine with a strict hand. 
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Mr. Justice Brennan in Smith v. California, 361 U.S. 
147, 151 (1959) described the rationale: 
(T]his Court has intimated that stricter 
standards of permissible statutory 
vagueness may be applied to a statute 
having a potentially inhibiting effect 
on speech; a man may the less be 
required to act at his peril here, 
because the free dissemination of ideas 
may be the loser. 

Section 1121 is not sufficiently explicit to inform 
those who are subject to it what conduct on their part 
will render them liable to its penalties. The statute 
therefore lacks the essential quality of fairly warning 


a person of prohibited conduct. The Congress, by failing 


to inform the citizenry and the courts when conduct 


to state what conduct it wishes to prohibit, has failed 


ceases to be innocuous and becomes criminal. The 
statute leaves the individual to guess at his peril as; 
to whether he can be constitutionally punished for 
violation of the statute. The statute therefore has 
a throttling effect on constitutionally protected 
speech, for people may well leave statements unsaid, 
even though they are protected by the Constitution, 


rather than run the risk of an erroneous constitutional 


judgment. The statute is therefore unconstitutional. 
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CONCLUSION 


D. C. Code Section 22-1121 (1) and (2) (1961 Ed.) 


as written and applied cannot withstand a test of 
constitutionality under the First and Fifth Amendments 
to the Constitution. The statute as written and 
applied impinges upon free speech, assembly, and 

the right to petition, the Government for redress 

of grievances, as well as due process of law. 
Accordingly, the convictions of appellants for 

breach of the peace under this statute should be 
reversed and the statute declared unconstitutional. 


Respectfully submitted, 


Marilyn Cohen 
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APPENDIX OF CONSTITUTIONAL AND 
STATUTORY PROVISIONS INVOLVED 


United States Constitution, First Amendment: 


Congress shall make no law 
respecting an establishment of 
religion, or prohibiting the free 
exercise thereof; or abridging the 
freedom of speech, or of the press; 
or the right of the people peace- 
ably to assemble, and to petition 
the Government for a redress of 
grievances. 


United States Constitution, Fifth Amendment: 


No person shall .. .be deprived 
of life, liberty, or property, 
without due process of law;.... 


D. C. Code § 9-124 (1961 Ed.): 


It is forbidden to parade, stand, 
or move in processions or assemblages 
in said United States Capitol Grounds, 
or to display therein any flag, 
banner, or device designed or adapted 
to bring into public notice any 
party, organization, or movement, 
except as hereinafter provided in 
sections 9-128 and 9-129. (July 31, 
1946, 60 Stat. 719, Ch. 707; § 7). 


D. C. Code § 22-1107 (1961 Ed.); 


It shall not be lawful for any 
person or persons within the District 
of Columbia to congregate and assemble 
in any street, avenue, alley, road, 


or wa or in or around any public 
se pghw ye inclosure, or any Bark or 


reservation, or at the entrance of 
any private building or inclosure, 
and engage in loud and boisterous 


talking or other disorderly conduct, 
or to insult or make rude or obscene 
gestures or comments or observations 
on persons passing by, or in their 
hearing, or to crowd, obstruct, or in- 
commode, the free use of any such 
street, avenue, alley, road, highway, 
or any of the foot pavements thereof, 
or the free entrance into any public 
or private building or inclosure; 
4t shall not be lawful for any person 
or persons to curse, swear, or make 
use of any profane language or 
indecent or obscene words, or engage 
in any disorderly conduct in any 
street, avenue, alley, road, highway, 
public park or inclosure, public 
building, church, or assembly room, 
or in any other public place, or in 
any place wherefrom the same may be 
heard in any street, avenue, alley, 
road, highway, public park or 
inclosure, or other building, or in 
any premises other than those where the 
offense iwas committed, under a penalty 
of not more than $250 or imprisonment 
for not more than ninety days, or both 
for each and every such offense. 
ey 29, 1892, 27 Stat. 323, ch. 320, 
6; July 8, 1898, 30 Stat. 723, ch. 638; 
June 29, 1953, 67 Stat. 97, ch. 159, § 210.) 


D. C. Code § 22-1121 (1961 Ed.): 


Whoever, with intent to provoke a breach 
of the peace, or under circumstances such 
that a breach of the peace may be occa- 
sioned thereby- 

(1) acts in such a manner as to annoy, 
disturb, interfere with, obstruct, or 
be offensive to others; 

(2) congregates with others on a 
public street and refuses to move on 
when ordered by the police; 

(3) shouts or makes a noise either 
outside or inside a building during the 
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nighttime to the annoyance or 
disturbance of any considerabie 
number of persons; 

(4)interferes with any person in any 
place by jostling against such person 
or unnecessarily crowding him or by 
placing a hand in the proximity of 
such person's pocketbook, or handbag; or 

(5) causes a disturbance in any 
streetcar, railroad car, omnibus, or 
other public conveyance, by running 
through it, climbing through windows 
or upon the seats, or otherwise 
annoying passengers or employees, 
shall be fined not more than $250 
or imprisoned not more than ninety 
days, or both. (June 29, 1953, 

67 Stat. 98, ch. 159, § 2lla.) 


D. C. Code § 22-3111 (1961 Ed.): 


Louisiana 


Any person guilty of disorderly 

and unlawful conduct in or about the 
public buildings and public grounds 
belonging to the United States within 
the District of Columbia, .. . shall, 
upon conviction thereof, be fined not 
more than fifty dollars. (July 29 
1892, 27 Stat. 325, ch. 320, § 15.) 


Revised Statutes § 14-103.1 (Cum. Supp. 196 


Whoever with intent to provoke a 
breach of the peace, or under circumstances 
such that a breach of the peace may be 
occasioned thereby .. . crowds or 
congregates with others .. . in or upon 
« « « a public street or public highway, 
or upon public sidewalk, or any other 
pubdlic place or building . . . and who 
fails or refuses to disperse and move 
on, . . . When ordered so to do by any 
law enforcement officer of any 
municipality, or parish, in which such 
act or acts are committed, or by any 
law enforcement officer of the state of 
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Louisiana, or any other authorized 
person .. . shall be guilty of 
disturbing the peace. La. Rev. Stat. 
§ 14:103.1 (Cum. Supp. 1962). 


South Carolina Code of Laws § 1-413, 415 (1952 Ed., 
Cum. Supp. 1960): ; 


It shall be unlawful for any person 

to trespass upon the grass plots or 
flower beds of the grounds of the 

State House or the Governors mansion 

or of the grounds surrounding any of 

the state office buildings ........ 

or commit any other trespass upon any 
property of the state, real or personal, 
located thereon. 
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ARGUMENT 


The Government attempts to remove Appellants' exercise of 
First Amendment rights from its constitutional pale by asserting 
two alleged distinctions between this and prior cases: 


1. Appellants' presence on a Capitol sidewalk 
incommoded pedestrians; 


2. Appellants' presence on the Capitol grounds 
was illegal because of 40 U.S.C. § 193(g) 
(D.C. Code, § 9-124). 


Neither bears scrutiny. 


INCOMMODING A SIDEWALK 


| 
The reliance of the Government upon this issue is suprising 


in view of the record in this case. No testimony was presented at 
trial by anyone who was actually incommoded by Appellants" presence 
on the sidewalk in question. There was no evidence that the police 
had suggested that the group of 250 demonstrators should make a 
path so that the alleged pedestrians who wished to use that par- 
ticular sidewalk could pass. If any pedestrians did wish ko pass, 
they merely had to use another sidewalk a few steps away in order 
to proceed toward the Gapicolse! Because of the broad expahse of 
the Capitol grounds, access was unlimited at almost any other point 
on its boundary (See, official map of the Capitol grounds which has 
been a part of the record in this case since the trial court). 

_i1/ It may be assumed that most tourists or pedestrians would have 
been attracted to the demonstration rather than the Capitol, 
particularly in view of the possibility of a mass arrest which 


had been announced on "bull horns" at least 30 minutes/ before 
it actually took place. 


There is little doubt that a fundamental right was suppressed 
under the guise of saving some unknown pedestrians a few stéps. 

The issue of incommodation arose as a convenient peg upon which to 
hang arrests arising from the expression of an unpopular opinion. 

The language from Cox v. Louisiana, 379 U.S. 536, 555 (1965), 
("A group of demonstrators could not insist upon the right to cor- 
don off a street, or entrance to a public or private building, and 
allow no one to pass who did not agree to listen to their exhor- 
tations.") indicates the element that must be given prime consider- 
ation in this case. The Government also relies upon this sentence 
in its brief (p. 10) but ignores the fact that Appellants and their 
fellow demonstrators had lawfully asserbled, not with the intent to 
cordon off a street or to block an entrance, but to gather at the 
Capitol of the Nation to petition Congress regarding their views. 
If a sidewalk was blocked, it was but incidental and reasonable 
to the size of the group and the fact that they had been stopped 
by the police from proceeding further. 

The distinction between this case and situations where dem- 
onstrators purposely act with an intent to cause inconvenience is 
illustrated by certain of the cases relied upon by. the Government. 
In United States v. Jones, 365 F.2d 675 (2d Cir. 1966), .demonstra- 
tors completely blocked the main entrance to the United States 
Court House at Foley Square in New York City by wrapping chains 


around their bodies and locking the ends to the heavy ornamental 


iron bars in front of the windows on either side of the three 


front doors to the Court House. Evidence was introduced to show 
that among those who sought to use the front entrance, "two were 
caused to fall and two others were pinned against the side of the 
center entrance. One of the latter had his wrist watch torn from 
his arm." 365 F.2d at 679. In People v. Martin, 251 N.Y.S.2d 66, 
43 Misc. 2d 355, affirmed 15 N.Y.2d 933, 207 N.E.2d 197, 259 
N.Y.S.2d 152, cert. denied 382 U.S. 828 (1965), the demonstrators 
engaged 
had attended a meeting in a school and had/"in what amounts to a 


sit-in" by refusing to leave and 'obstructing the efforts of school 


officials to close the school." In People v. Kern, 273 N.Y.S.2d 


| 
181 (1966), the demonstrators refused to leave a public office 


after normal closing time despite assurances by officials that 
| 


their inquiries would be answered the next day. 

In each of the above cases, the demonstrators civeniiod that 
their actions would intimidate and harass those untorcans enough 
to come in contact with them. 

All evidence in the instant case indicated that the actions 
, of the group of demonstrators were orderly and peaceful. (k. 14, 24) 
_ The Court below found that "no proof of an actual or impending 
| breach of the peace was presented to the Court." Feeley v. District 
of Columbia, 220 A.2d 325, 327 (D.C. App. 1966). Yet the Govern- 
ment in its brief (p. 17) claims that "in placing police officials 
in the position of having to arrest them or forcibly eject them 
from the grounds, appellants engaged in conduct likely to dascaren 
a breach of the peace." Surely a person engaged in constitutionally 


| 
protected activities cannot be arrested merely upon the suspicion 


that the arrest itself may effect a breach of the peace. Garner v. 


Louisiana, 368 U.S. 157, 204 n. 11 (1961). 

It is clear that the Government must show something more 
than an incidental incommoding of a single sidewalk to rescue the 
constitutionality of Appellants' arrest. A couple walking hand- 
in-hand down a street or three men discussing politics on a 


corner or even a single man on a sidewalk (Shuttlesworth v. 


Birmingham, 382 U.S. 87 (1965)) may obstruct or-incommdde. Such 


activities, of course, cannot be the subject of police action 
without a showing that there exists a primary intent or purpose 
to prevent the reasonable use of the public sidewalks to others. 


Such a showing is absent in this case. 


THE CAPITOL GROUNDS STATUTE 
Both the Court below and the Governmant place prime 
reliance upon the existance of a statute (40 U.S.C. § 193g; D.C. 
Code, $ 9-124) forbidding parades or assemblages upon the Capitol 
grounds. The existence of this statute alone, it is claimed, 
provided justification for the disorderly conduct arrests of Ap- 
pellants. 

The Government goes so far as to claim in its brief (p. 13) 
that Appellants acknowledged in their brief that they had no right 
to act as they did because of this Capitol grounds statute. To the 
contrary. Appellants simply acknowledged the existence of a’ con- 
stitutionally shaky statute that is honored only in its disuse. 

It is not disputed that a legislature has the right to enact 


a statute barring demonstrations or parades near its chambers. 
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Such a law may be well grounded in the necessity for the work of 
the legislature to proceed unmolested and insulated from the popu- 
lar causes of the moment. 


If such is the case with the Capitol grounds statute, then 
| 
i 


let it meet its constitutional test unshielded by the vague, catch- 
, all District of Columbia disorderly conduct statute. Allow consid- 
' eration of the fact that this case may represent the first/mass 

arrest of demonstrators ever made on Capitol Hill, while constant 

demonstrations for one cause or another continue unhampered while 

Congress is in session. Let the equal protection and due process 

standards be applied directly to this law that seems to be!enforced 
_ only against those who espouse causes that carry little popular 


support among voters. 2/ 


ee  ——————— | 

i 
; 
i 


2/ For example: 


"More than 1,000 supporters of Adam Clayton Powell 
spent yesterday shouting 'Keep the faith, baby!" 
from the steps of the Capitol while their hero was 
under attack inside." Washington Post, Wednesday, 
January 11, 1967, page A-8, col. 3. 


"About 1,000 supporters of Adam Clayton Powell Kept 
a noisy, six-hour vigil on the steps of the Capiltol 
yesterday that was marked with several shouting | 
matches and scuffles, two fist fights and about /10 
draft card burnings. 
* * * 
"No arrests were made despite some clashes with the 
police and the fact that it is illegal to gather on 
the white marble steps leading to the House of Rep- 
resentatives. J. M. Powell, the Capitol police chief, 
said his orders were to permit the demonstration, 
"Questioned about the legality of the mass protest, 
Speaker John W. McCormack replied: 'On this occasion, 
would you press for an answer? You know the answer 
to that.'" The New York Times, Wednesday, January 
11, 1967, page 20, col. 6. 
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The prior practice of nearly non-existent, much less selec- 
tive, enforcement of the law against demonstrations on the Capitol 
grounds may well have led appellants to believe that their activi- 
ties would have been at least tolerated. 

If the disorderly conduct statute is to be used in this case 
to provide constitutional insulation for the Capitol grounds statute, 
then strict constitutional standards must be met by the. disorderly 
statute, both in tts application and on its face. 

There is nothing in the disorderly conduct statute, D.C. 
Code, $ 22-1121 (1) and (2), or in its interpretation by the Dis- 
trict of Columbia Court of Appeals in Scott v. District of Columbia, 
184 A.2d 849 (1962); Allen v. District of Columbia, 187 A.2d 888 
(1963); or Feeley v. District of Columbia, supra, that would in- 
dicate that it would forbid an otherwise peaceful, orderly and 
legal political demonstration solely because it took place on the 
grounds of the United States Capitol. The disorderly conduct 


statute clearly does not meet the void for vagueness standards of 


Thornhill v. Alabama, 310 U.S. 88 (1940); Edwards v. South Carolina, 


372 U.S. 229 (1963); or Cox v. Louisiana, supra. 

The disorderly conduct statute under which appellants were 
convicted also fails, in its application, to comply with the words 
of Mr. Justice Black in Adderley _v. Florida, 385 U.S. 39, 44 (1966): 


"There is no evidence at all that on any other oc- 
casion had similarly large groups of the public 
been permitted to gather on this portion of the 
jail grounds for any purpose. (footnote omitted) 
Nothing in the Constitution of the United States 
prevents Florida from even-handed enforcement of 
it general trespass statute against those refusing 
to obey the sheriff's order to remove themselves 


ar 


from what amounted to the clin of the 
jailhouse." (emphasis supplied | 


It is significant that in Adderley the demonstrators were /found to 


have violated the same trespass statute under which they were 


charged and convicted, not an umbrella disorderly conduct law. The 
Court in Adderley took great pains to distinguish the trespass 
statute in that case from the broad breach-of-the-peace statutes 


| 
in Edwards, supra, and Cox, supra, which were almost identical to 


D.C. Code $ 22-1121, the statute involved in this case. 


CONCLUSION 


Appellants respectfully request that their convictions be 
reversed and the informations be dismissed. 
| 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


1. Did appellants’ arrests and convictions for congregating 
on a public way in the Capitol Grounds and refusing to move on when 
ordered to do so by police violate their First Amendment rights to 
freedom of speech and assembly? 

2. In view of all the surrounding circumstances, did not the 
trial judge properly conclude that, in congregating on a public way 
in the Capitol Grounds and refusing to move on when ordered to do so, 
appellants engaged in conduct likely to occasion a breach of the peace? 

3. Does not § 22-1121(2), D. C. Code, 1961, as authorita- 
tively construed by the District of Columbia Court of Appeals and 
applied to appellants’ conduct, contain reasonable standards of 


certainty which are constitutionally sufficient? 


I N D E X 


SUBJECT INDEX 


Counterstatement of Questions Presented 
Counterstatement of the Case 

Summary of Argument...... 6 Sie 0's wiecele. Weg seieieis eve wiereievere 
Argument: 


I Section 22-1121(2), D. C. Code, 1961, as 


applied to appellants' conduct, did not 
violate their First Amendment rights .. 


II There was substantial evidence to support 
the judgments of conviction 


IM Section 22-1121(2), D. C. Code, 1961, is 


not unconstitutionally vague 
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COUNTERSTATEMENT OF THE CASE 

By separate informations filed in the Criminal Division of 
the Court of General Sessions, each appellant was charged with dis- 


orderly conduct in violation of §§ 22-1107 and 22-1121, D. C. Code, 
| 


1961 (R. 95, 124, 177, 203). The following was the substance of 
the evidence at trial: 

On August 9, 1965, a group of about 200 demonstrators, of 
which appellants were members, possessed a permit from the United 
States Park Service "to parade through the Mall, from the [ Washington] 
Monument to Third Street.'" The demonstrators did not have a per- 
mit to parade on the Capitol Grounds (R. 4, 5, 10, 16) and, as they 
approached said grounds at approximately 1:00 p.m., were advised by 
Inspector Powell of the Capitol Police Force that it would be a violation 
of law to assemble and parade on the Capitol Grounds (R. 5, 9, 10). 
They nonetheless entered the grounds and incommoded the north walk- 
way leading from First Street to the Capitol (R. 5, 6, 10). They were 
then told by Deputy Chief Covell of the Metropolitan Police Department 


that such incommoding was in violation of law, and that they would 


have to leave. He gave them five minutes within which to do so 


(R. 6). 

Refusing to move, the group, during the half hour which followed, 
engaged ina demonstration which consisted of speech making, hand- 
clapping, chanting, and singing (R. 6, 10, 13, 14, 22, 24). Respond- 
ing to one police announcement, they sang ‘We shall not be moved" 

(R. 11). The demonstrators were "completely blocking the passage- 


way for the people that wanted to use it, and there were many 


"sightseers [and] visitors * * * that were trying to see the Capitol" 


(R. 15). | 
Following repeated warnings and repeated requests from 
police officials that they leave, appellants, stating "they wouldn't 
get up from the walkway," still refused to move. Appellants were 
then arrested on charges of disorderly conduct. (R. 7, 13, 14, 
18, 24.) | 
Testifying in their own behalf, appellants admitted that they 
were told to move and further admitted that they refused to do so 
(R. 32). | 
At the conclusion of the evidence, the court found appellants 
guilty as charged in the informations and sentenced them to serve 
90 days in jail (R. 37). The District of Columbia Court of Appeals 
affirmed the judgments of conviction, but remanded the cases for 
resertencing on the ground that the 90-day sentences inipdued by the 
trial judge were not authorized by statute (R. 216, 217). There- 
after, this Court granted appellants’ petitions for allowance of an 


appeal. 


SUMMARY OF ARGUMENT 


It has been settled by Supreme Court decisions that the First 
| 


Amendment dces not protect demonstrators who assemble on public 
| 


grounds in violation of statute, and who thereafter obstruct pedes- 
trian traffic, engage in boisterous conduct, and refuse to comply 
with multiple requests of the police to move on. 

It has been likewise settled by decisions of the Supreme Court 
that when demonstrators trespass on public grounds and, after being 
advised by the police of their unlawful presence, persistently refuse 
to move on, they engage in conduct likely to occasion a breach of the 
peace, whether their trespass has its basis in statute, in regulation, 
or in custom. When such persons thereafter obstruct a public walk- 
way to the detriment of many sightseers and visitors who wish to use 
it, the conclusion that their conduct is likely to occasion a breach of 
the peace is inescapable. 

An examination of pertinent Supreme Court decisions will 
establish that the Court has never made a sweeping condemnation of 
preach of the peace statutes on the ground of vagueness, but has 
invalidated only the unconstitutional vagueness of interpretations by 
lower appellate tribunals of breach of the peace statutes. The 
interpretation placed by the District of Columbia Court of Appeals 


upon § 22-1121(2), D. C. Code, 1961, cannot be said to fall within 


any such unconstitutional category, for that court's interpretation 


accords with constitutional standards enunciated by the Supreme 


Court in cases involving other disorderly conduct statutes. 


ARGUMENT 
I 


Section 22-1121(2), D. C. Code, 1961, as 
applied to appellants‘ conduct, did not | 


violate their First Amendment rights. 
(Tr. 4-6, 10, 15) | 


| 
On the theory that, as applied to their actions, § 22-1121(2), 


D. C. Code, 1961, unreasonably infringes upon their First Amend- 


ment rights to freedom of speech and assembly, appellants, at the 


outset, challenge its constitutionality. 


While the right to demonstrate and publicly present one's 
grievances are constitutionally protected, such rights, like s0 many 
other constitutional rights are not absolute, but are limited rights 
which, of necessity, must be regulated and controlled for the borgir 
good. For this reason, a large group of demonstrators does not 
enjoy the protection of the Constitution when its members unreasonably 
obstruct vehicular or pedestrian traffic in disregard of the rights of 
others. Cf. Cox v. New Hampshire, 312 U. S. 569 (1941); Feiner 
v. New York, 340 U. S. 315, 320 (1951). Nor may such a group 


unwarrantedly trespass upon public grounds in the purported exercise 


. All pertinent statutes appear in the appendix to appellants’ 
brief. 


of a First Amendment freedom. Adderley v. Florida, U. S. 


: S. Ct. , 17 L. Ed. 24149 (1966). 


In Adderley, the most recent demonstration case decided by 


the Supreme Court, the petitioners urged that, because the area 
chosen for their demonstration was, in their view, reasonable and 
appropriate, they had la constitutional right to remain on jail property, 
over the jail custodian's objections and in violation of a statute. The 
Supreme Court, however, was quick to reject this notion and equally 
quick to point out thatthe right to demonstrate on public grounds 

must indeed be balanced against the right of government to control 

the use of its property for the public good. The Court said (17 L. 
Ed. 2d 156): 


' * * *Such an argument has as 
its major unarticulated premise the 
assumption that people who want to 
propagandize protests or views have 
a constitutional right to do so when- 
ever and however and wherever they 
please. That concept of constitutional 
law was vigorously and forthrightfully 
rejected in two of the cases petitioners 
rely on, Cox v. Louisiana, supra, 
379 U S at 554-555 and 563-564, 13 L 
ed 2d at 484 and 491, 492. We reject 
it again. The United States Constitution 
dces not forbid a State to control the use 
of its own property for its own lawful 
nondiscriminatory purpose." [ Footnote 
omitted. ] 


Moreover, in cases concerned with First Amendment tights, 
the courts have emphasized the distinction between "pure speech" 
used to communicate ideas on the one hand, and conduct symbolically 
offered as speech on the other. The latter kind of conduct, which 
includes parades and demonstrations such as the one here involved, 
has always been accorded a lesser degree of constitutional protection 
than "pure speech."" Thus, in Cox v. Louisiana, 379 U. S. 536, 
555 (1965), the Supreme Court said: 


‘We emphatically reject the notion 
urged by appellant that the First and 
Fourteenth Amendments afford the 
same kind of freedom to those who 
would communicate ideas by conduct 
such as patrolling, marching, and 
picketing on streets and highways, as 
these amendments afford to those who 
communicate ideas by pure speech. 

* * * We reaffirm the statement of the 
Court in Giboney v. Empire 
Storage & Ice Co., supra, 

at 502, that ‘it has never been deemed 
an abridgment of freedom of speech 

or press to make a course of conduct 
illegal merely because the conduct 

was in part initiated, evidenced, or 
carried out by means of language, 
either spoken, written, or printed.’ " 


And conduct such as the demonstration in question does not become 


constitutionally protected simply because it may be either nonviolent 


in nature or sincerely motivated. Cf. United States v. Miller, 
—Se 


367 F. 2d 72 (2nd Cir., decided October 13, 1966). 


Appellants cite several Supreme Court decisions in support 
of their constitutional challenge (brief, p. 14), but an examination 
of these cases will readily disclose that they, in fact, militate against 
appellants’ position. | In this connection, there are in the instant cases 
two crucially distinguishing factors present which were demonstrably 
absent in the cases upon which appellants rely: 

1. Here, unlike appellants’ cited cases, the presence of the 


demonstrators was unlawful from the very outset, since it was 


specifically prohibited by statute ($40-193(g), U. S. C.), and 


2. Here, unlike the situation in the cases relied upon by 
appellants, the movement of pedestrian traffic was obstructed. 

Stressing these factors in Henry v. City of Rock Hill, 376 U. S. 
776, 84S. Ct. 1042, 12 L. Ed. 2d 79 (1964), relied on by appellants, 
the Court said (376 U. S.777): 


"We now think Edwards and Fields 
control the result here. As in those cases, 
the petitioners here, while at a place where 
the State's law did not forbid them to be, 
were engaged in the ‘peaceful expression 
of unpopular views.' Edwards v. 
South Carolina, 372U. S., at 237. 
They assembled in a peaceful, orderly 
fashion in front of the City Hall to protest 
segregation. They carried signs to that 
effect and they sang patriotic and religious 
songs. Although white onlookers assembled, 
no violence or threat of violence occurred 
and traffic was not disturbed. * * *" 


[Emphasis added. | 


In Edwards v. South Carcliza, 372 U. S. 229, 83S. Ct. 680, 


9 L. Ed. 2d 697 (1963), similarly relied upon by appellants, ‘the Court 


pointed out that the demonstrators invelved not only had a right to 

occupy the "State House grounds," but, in addition, were advised 

of this right by police officials (372 U. S. 230). Further, the Court 

there emphasized that "there was no impediment of pedestrian traffic" 

(372 U. S. 232). | 
And in Cox V. Louisiana, 379 U. S. 536, 554, 85S. Ct. 453, 


13 L. Ed. 2d 471, also relied upon by appellants, the Court stated 
that: 


'm% * * The constitutional guarantee 
of liberty implies the existence of an or- 
ganized society maintaining public order, 
without which liberty itself would be lost 
in the excesses of anarchy. The control 
of travel on the streets is a clear example 
of governmental responsibility to insure 
this necessary order. A restriction in 
that relation, designed to promote the 
public convenience in the interest of all, 
and not susceptible to abuses of discrimi- 
natory application, cannot be disregarded 
by the attempted exercise of some civil 
right which, in other circumstances, 
would be entitled to protection. One 
would net be justified in ignoring the 
familiar red light because this was thought 
to be a means of sccial protest. Nor 
could one, ccntrary t3 traffic regulations, 
insist upon a street meeting in the middle 
of Times Square at the rush hour as a 
form of freedom of speech or assembly. 
Governmental authorities have the duty 


and responsibility to keep their streets 
open and available for movement. A 
group of demonstrators could not insist 


iemonsirators (Ce 
upon the right to cordon off a street, or 
entrance to a public * * * building, and 


allow no one to pass who did not agree 
to listen to their exhortations. * * *" 
[ Emphasis added. ] 

When the facts of the instant cases are viewed in the light of 
the above criteria, the inescapable conclusion is that appellants’ 
conduct did not fall within the ambit of First Amendment protection. 
As previously noted, it is undisputed that appellants’ unper mitted 
presence on the public way of the Capitcl Grounds was, from the very 
outset, in violation of § 40-193(g), U. S. C., and that they were re- 
peatedly advised by police officials of the unlawfulness of their presence. 
(R. 5, 6, 10.) Further, the assembly of demonstrators, of which 
appellants were members, was clearly ‘blocking the passageway” 
to the Capitol building for the many visitors and sightseers that 
wanted to use it (R. 15). Accordingly, it is abundantly clear from 
decisions of the Supreme Court, including the very decisions upon 
which appellants so strongly rely, that there was here no unwarranted 


abridgment of appellants’ First Amendment rights to freedom of 


speech and assembly. 


Il 


There was substantial evidence to support 
the judgments of conviction. 


(Tr. 3-10, 13-18, 23, 24, 37) 
Under separate informations charging, respectively, 2 
lations of § 22-1121, D. C. Code, 1961, and of § 22-1107, D. 
Code, 1961, appellants were convicted of disorderly conduct. 
sentences were concurrently imposed. While the informations 
indicate consecutive sentences of forty-five days, the orally pro- 
nounced sentence was "a sentence of ninety days in each case." 
(R. 37.) It is axiomatic that, to the extent that there is a conflict 
between the written sentence and the oral sentence pronounced in 
the defendants‘ presence, the latter is controlling. See United 
States v. Morse, 344 F. 2d 27, 29 (4th Cir., 1965), and cases cited 
therein. It is likewise axiomatic that where, as here, the bade 


| 
when pronouncing sentence, fails to clearly specify that the sentences 


2 Appellants suggestion that the Government restricted itself 
to prosecutions under § 22-1121, supra, is baseless. When asked 
for a statutory citation by counsel for appellants, Government counsel 
cited § 22-1121, supra, and stated merely that this section would 
"include both offenses.'' Government counsel then stated that he 
"could find the other citation [ §22-1107, supra]," if counsel for 
appellant so desired. (R. 3-4.) Obviously, such conduct di } not 
amount to an abandonment by appellee of the prosecutions under 
§ 22-1107, supra. | 


are consecutively imposed, they are presumed to run concurrently. 
See Hill v. United States, 75 A. 24138 (D. C. Mun. App., 1950). 
Under these circumstances, it follows that affirmance is in order if 
this Court concludes that the evidence was sufficient to support either 
judgment of conviction entered against each appellant. See United 
States v. Gainey, 380 U. S. 63, 65 (1965); Miller v. United States, 
161 A. 2d 468 (D. C. Mun. App., 1960). 

There is ample evidence from which the trial court could have 


found, as it did, that appellants were guilty of disorderly conduct in 


violation of § 22-1121, D. C. Code, 1961.° The record discloses 


that appellants’ presence on the Capitol Grounds was unlawful from its 
very inception, and that they were indeed so advised by the police 

(R. 4, 5, 10, 16); that they repeatedly ignored the many requests of 
police officials that they desist from such trespassing and leave the 
grounds (R. 5-7, 9, 13); and that, during a period in excess of thirty 
minutes, they were incontrovertibly “blocking the passageway" to 


the Capitol which many visitors and sightseers wished to use (R. 15). 


3 Appellee by no means concedes, of course, that appellants’ 
repeated refusals, over a period of more than one half hour, to leave, 
together with their continued obstruction of the walkway, and their 
loudness and boisterousness did not constitute disorderly conduct 
under § 22-1107, D. C. Code, 1961. 


As will be demonstrated, appellee submits that such conduct cannot, 
as a matter of law, be held devoid of the breach of the peace element, 
but was without question likely to occasion a breach of the peace in 
violation of § 22-1121, supra. 

Appellants’ challenge to the sufficiency of the evidence to sup- 
port their convictions begins with the postulate that they were engaged 
in an allegedly constitutionally protected demonstration at a place 


where they allegedly had a right to demonstrate (brief, p. 22). In 


the very next breath, however, they, in effect, admit the falsity of 


this premise by their acknowledgement that, pursuant to 40 U. S. C.. 
193(g), they had no right whatever to parade on the Capitol Grounds 
(brief, pp. 23-24). Appellants then assert that this consideration is 
irrelevant because they were not charged or convicted under § 40- 
193(g), supra. But the significance of this provision and appéllants' 
resultant status as trespassers on public grounds cannot be so easily 
brushed aside. 
While it is correct, as asserted, that one cannot be consti- 
tutionally convicted of a crime other than that with which he is charged, 
it is equally correct that one's unlawful status as a trespasser on public 
grounds cannot be overlooked in assessing the reasonableness of a 
policeman's order to move on given pursuant to a disorderly conduct 


statute. Nor can such unlawful status be overlooked in determining 


whether refusal to cease and desist from trespassing activity, when 
ordered to do so, was likely to occasion a breach of the peace. And 
this is so whether the unlawful status as a trespasser has its genesis 
in statute, in regulation, or incustom. See Justice White's con- 
curring opinion in Brown v. Louisiana, 383 U. S. 131, at 150 (1966). 
Section 22-1121, supra, is fashioned after the New York dis- 
orderly conduct statute. Cases interpreting the New York statute 
have held that when a group of demonstrators occupies public property 
at a time when they have no right to be there, and refuse to leave when 
ordered by the proper authority to do so, the breach of the peace 
element is present. Thus, in People v. Martin, 251 N. Y. S. 2d 66, 
43 Misc. 2d 355 (1964), afftd. 15 .N. Y. 2nd 933, 207 N. E. 2d 197, 


{ - . 
259 N. Y. S. 24 152 (1965), cert. den. 382 U. S. 828 (1965), a group 


of demonstrators attended a meeting in a junior high school in order 
to protest racial imbalance in the school system. Because they re- 
fused, upon request of the authorities, to leave within a reasonable 
time after the conclusion of the meeting, they were charged and con- 
victed of disorderly conduct. Both an intermediate appellate court 
and the highest court of the State of New York affirmed the disorderly 
conduct convictions. Cited and distinguished were Supreme Court 
decisions relied on by appellants, and regarded as controlling was 


the fact that, as here, the demonstrators had no right to be on school 


property at the time of their arrests for disorderly conduct. | Accord 
People v. Kern, 273 N. Y. S. 2d 181 (decided June 6, 1966). 


A similar rationale was enunciated by five Supreme Court 


Justices in their concurring and dissenting opinions in Brown \v. 
Louisiana, supra. There, the demonstrators refused to leave a 
public library when ordered so to do and, as here, were charged 
under a breach of the peace statute. There was no violence or 
threat of violence, no use of bad language, nor loud or boisterous 

talking. But Justice Black joined by three other dissenting Justices 


nonetheless considered the breach of the peace element present, 
| 


because, in the view of these Justices, the demonstrators had no 


right to be in the library at the time they were ordered to leave. 
They stated (383 U. S. at 159): 


't * * * Since petitioners here had no 
library business whatever the Constitution 
of the United States does not require that 
they be permitted to remain in the library 
despite state law to the contrary." 


Pointing out that fighting, bad language, or boisterousness 


need not accompany one's unlawful presence on public property in 
order to satisfy the breach of the peace requirement, the diseenters 
observed that "disturbers of the peace do not always rattle swords 
or shout invectives" (Id. at p. 162). They then unambigously ex- 


pressed the heavy impact of one's unlawful status as a trespasser 


on the breach of the peace element, stating that: 


't *& * & Both of these provisions of 
the state statute, however, provide that 
before an offense is committed, the 
conduct must be engaged in ‘with intent 
to provoke a breach of the peace, or 
under circumstances such that a breach 
of the peace may be occasioned thereby. \ 
There is a long history behind trespass 
laws in the United States. Invasion of 
another man's property over his protest 
is one of the surest ways any person can 


ick out to disturb the peace. * * ed 
eee U. S. 162; emphasis added. ) 


Justice White refused to join with the four dissenters because, 
in his view, the demonstrators "were asked to leave the library 
because they were Negroes" (383 U. S. at 151). As he interpreted 


the facts, "the petitioners were entitled to be where they were" 


when the request to leave was made (Id. at p. 150). The Justice 


hastened to state, however, that if there had been proof of a trespass, 
the breach of the peace element would have been established. In 
this connection, he stated (383 U. S. 150): 


"were it clear from this record that 
lingering in a public library for 10 minutes 
after ordering a wanted book contravened 
some explicit statute, ordinance, or 
library regulation of general application, 
or even if it were reasonably clear that a 
10-minute interlude between receiving 
service and departure exceeded what is 
generally contemplated as a normal use 
of a public library, I would have difficulty 


joining in a reversal of this case, for in 


either of these events, I would con- 


sider a refusal to leave the library and 
an insistence upon violating a generally 
applicable condition concerning the use 
of the library evidence of an intent to 
breach the peace constitutionally suf- 


ficient to sustain a conviction. * * *" 


| Emphasis added. | 


Accordingly, a majority of the Supreme Court in Brown, 


supra, enunciated the proposition that persons unlawfully present on 
public property who refuse to leave when ordered to do so may be 
found to have engaged in conduct likely to occasion a breach of the 
peace, irrespective of whether they threaten violence, use bad lan- ~. 
guage, or engage in loud and boisterous conduct. While such a 
proposition may be inapplicable in a case in which the governinent 


| 
attempts to enforce a policy of racial or other discrimination in 


connection with permitting citizens to occupy its property, the fact 


is that appellants have fallen far short of establishing any such dis- 
criminatory policy here. Cf. Adderley v. Florida, 17 L. Ed. 2d at 
155, 156. It follows that the order requiring them to move on was 
both reasonable and fair. In refusing to comply with it and in placing 
police officials in the position of having to arrest them or forcibly 
eject them from the grounds, appellants engaged in conduct likely to 


occasion a breach of the peace. 


In addition, appellants' conduct in "blocking the passageway" 


to the Capitol, which many visitors and sightseers wished to use, is 


conduct which has always been considered likely to occasion a breach 
of the peace. Feiner v. New York, 340 U. S. 315 (1951); Cox v. 
Louisiana, 379 U. S. 536 (1965); United States v. Jones, 365 F. 
2d 675 (2nd Cir., 1966); compare Shuttlesworth v. Birmingham, 
382 U. S. 87, 91, 99 (1965). 
In Cox, supra, the Supreme Court admonished that a "group 
of demonstrators could not insist upon the right to cordon off * * * 
[an] entrance to a public * * * building and allow no one to pass who 
did not agree to listen to their exhortations" (Id. 379 U. S. at 555). 
Appellants’ conduct certainly is of such an understandably objectionable 
nature. And it must be emphasized that they maintained their ob- 
structionist position on the Capitol walkway for a period in excess of 
thirty minutes (R. 6). During this period, they were given an 
explanation for the order to move on, treated courteously by police, 
and given every opportunity to leave before their arrests (R. 5-7). 
As the police inspector, testifying in appellee's behalf, stated: 
' € « >k T wanted it made clear to them 

that they could get up and leave and that 

we requested that they get up and leave 

and encouraged them to get up and leave 


at any time -- that they wouldn't be 
stopped" (R. 13). 


19 


Against this background, it cannot be said that the conduct of the 
police officials ran afoul of the admonition given by Justice Black in 
Feiner, supra, and reiterated by Justice Brennan in Brown, supra, 
that: 

'* * * at least where time allows, 
courtesy and explanation of commands 
are basic elements of good official con- 
duct in a democratic society. * * *" 
(340 U. S. at 327, 383 U. S. at 149.) 

Clearly, therefore, on no theory can it be successfully main- 


tained that the judgments of conviction are without evidentiary support. 


san 


is not unconstitutionally vague. 


| 
| 
| 
Section 22-1121(2), D. C. Code, 1961, | 
| 


(Tr. 4-6, 10, 15) 

Appellants also challenge § 22-1121, D. C. Code, 1961, on 
the ground that it is unconstitutionally vague. | 

It is axiomatic that a statute is not unconstitutionally vague 
simply because it fails to state with particularity every possible kind 
of conduct which it prohibits. Jordan v. De George, 341 U. s. 223 
(1951); United States v. Ragan, 314 U. S. 513 (1942). Indeed, the 
Constitution does not require impossible standards. That there may 
be '" * * * marginal cases in which it is difficult to determine the side 


of the line on which a particular fact situation falls is no suffici 


reason to hold the language too ambiguous to define a criminal 
offense * * *.'"' Roth v. United States, 354 U. S. 476, 491 (1957). 
In short, nothing more than "reasonable certainty" in a criminal 
statute is required. Thus, in Boyce Motor Lines v. United States, 
342 U. S. 337, 340 (1952), the Court said: 


"A criminal statute must be suf- 
ficiently definite to give notice of the 
required conduct to one who would 
avoid its penalties, and to guide the 
judge in its application and the lawyer 
in defending one charged with its 
violation. But few words possess the 
precision of mathematical symbols, 
mest statutes must deal with untold 
and unforeseen variations in factual 
situations, and the practical necessi- 
ties of discharging the business of 
government inevitably limit the speci- 
ficity with which legislators can spell 
out prohibitions. Consequently, no 
more than a reascnable degree of 
certainty can be demanded. * * *" 

[ Footnote omitted. ] 


The rule is no different as applied to breach of the peace 


statutes. In Feiner v. New York, 340 U. S. 315 (1951), the 


Supreme Court affirmed convictions under a disorderly conduct 
statute strikingly similar to § 22-1121, implicitly upholding the 
constitutionality of such statute. Similarly, in his concurring 
opinion in Cex v. Louisiana, 379 U. S. 559, 589, Mr. Justice Clark 


stated that: 


"The statute declares congregating 
‘with intent to provoke a breach of the 
peace’ and refusing to disperse after 
being ordered so to do by an officer to 
be an offense. Each of these elements 
is set out in clear and unequivocal lan- 
guage. Certainly the language in the 
present statute is no more vague than 
that in the New York statute which was 
challenged on vagueness grounds in 
Feiner v. New York, 340U. S. 
315. There the Court upheld Feiner's 
conviction on a disorderly conduct 
charge. * * *"* [ Footnote omitted. ] 


More recently, in Brown v. Louisiana, 383 U. S. 131) (1966), 
the Court had before it a breach of the peace statute likewise similar 
| 


to that in question. The four dissenting Justices made erystal clear 


| 
the proposition that there was nothing in Supreme Court precedent 
| 


which indicates an intent to make a "sweeping condemnation of breach 
of the peace statutes" (383 U. S. at 158). Anda cursory examination 
of the opinions of the other Justices will readily disclose that!a ma- 
jority of the Court intended no such sweeping condemnation. | 
In support of their contention that § 22-1121(2) is unconsti- 
tutionally vague, appellants place great reliance on Cox v. Louisiana, 
379 U. S. 559, 576. But such reliance is misplaced, for in Cox 
the Court held that there was unconstitutional vagueness as to|a part 
of the Louisiana breach of the peace statute as it was "authoritatively 


interpreted by the Louisiana Supreme Court."" (379 U. S. at/551.) 


In this regard, the Louisiana Supreme Court defined the term "breach 


of the peace” as "to agitate, to arouse from a state of repose, to 


molest, to interrupt, to hinder, to disquiet. "4 tt was the constitu- 


tional deficiencies in this construction which prompted the Supreme 
Court to rule as it did (379 U. S. 551, 552). Of course, it is funda- 
mental that when a statutory provision is challenged as unconstitu- 
tionally vague, it is the state judicial construction given the statutory 
provision that is controlling for purposes of further judicial review. 
See Shuttlesworth v. Birmingham, 382 U. S. 87, 90-92 (1965); 
Minnesota v. Probate Court, 309 U. S. 270, 273 (1940); and see 
United States v. Jones, 365 F. 2d 675 (2nd Cir., decided August 4, 
1966). 

Appellee submits that, when viewed against this background, 
appellants’ "void for vagueness" argument must fall. In the first 
place, the District of Columbia Court of Appeals, unlike the Louisiana 
Supreme Court, has refused to find the breach of the peace element 
present when one's conduct does no more than simply disturb, anger 


or arouse from a state of repose. See Allen v. District of Columbia, 


el 


4,4 similar definition of breach of the peace enunciated by the 
courts of South Carolina was held constitutionally deficient in Edwards v. 
South Carolina, supra, 372 U. S. at 238, also relied on by appellants. 


187 A. 2d 888 (1963). In addition, the District of Columbia|Court 


of Appeals has construed the statute in question in a manner which 


accords with standards enunciated by the Supreme Court in cases 
involving other disorderly conduct statutes. Thus, in Shuttlesworth Vv. 
Birmingham, supra, wherein a disorderly conduct statute construed 
by a state court was challenged as unconstitutionally vague, the 
Supreme Court said (382 U. S. 91): | 


"The Alabama Court of Appeals has 
thus authoritatively ruled that § 1142 
applies only when a person who stands, 
loiters, or walks on a street or side- 
walk so as to obstruct free passage 
refuses to obey a request by an of- 
ficer to move on. It is our duty, of 
course, to accept this state judicial 
construction of the ordinance. * * * 


As so construed we cannot say that 
the ordinance is unconstitutional * * *." 


[ Citations omitted; emphasis added. ] 


And in affirming a disorderly conduct conviction in Feiner v. 


New York, supra, the Supreme Court said (340 U. S. at 320): 


'"* * * 'The offense known as 
breach of the peace embraces a great 
variety of conduct destroying or menac- 
ing public order and tranquility. It 
includes not only violent acts but acts 
and words likely to produce violence 
in others. No one would have the 
hardihood to suggest that the principle 
of freedom of speech sanctions incite- 
ment to riot or that religious liberty 
connotes the privilege to exhort others 
to physical attack upon those belonging 


to another sect. When clear and pre- 
sent danger of riot, disorder, inter- 
ference with traffic upon the public 
streets * * * appears, the power of the 
power of the State to prevent or punish 
is Obvious. * * * *" [Emphasis added. 


And see the Second Circuit's recent decision in United States v. Jones, 
cupra. 

Similarly, in the instant case, the District of Columbia Court 
of Appeals, quoting from its previous decision in Scott v. District of 
Columbia, 184 A. 2d 849 (1962), stated that (Feeley v. District of 
Columbia, 220 A. 2d 325, 327 (1966) ): 

"tx * The statute as worded 
does not represent a threat to free- 
dom of speech, religion or assembly. 
It does no more than give the police 
the right, within reasonable limita- 
tions, to keep the public sidewalks 
free of unnecessary obstructions and 
prevent groups from congregating in 
such a way that a breach of the peace 
may result. * * *' (184A. 2d at 852.)" 

Appellee submits that such a construction applies with even 
more efficacy in a case such as the instant one where appellants’ 
unnecessary obstruction of the Capitol walkway not only constituted 
an interference with pedestrian traffic, but, in addition, constituted 
an unlawful trespass, of which appellants were repeatedly advised by 


police officials before they were arrested. Cf. Brown v. Louisiana, 


supra, 383 U. S. at 158, 159. Accordingly, it cannot be seriously 


contended that § 22-1121(2), D. C. Code, 1961, is unconstitutionally 


vague. 


Upon the foregoing, it is respectfully submitted that the 


| 
decision of the District of Columbia Court of Appeals affirming 


CONCLUSION 


appellants’ disorderly conduct convictions is in all respects correct 
| 


and should be affirmed. 
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